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Introduction

This handbook chapter provides information and guidance related to alternatives to permanent layoff for nonrepresented classified employees, including Temporary Layoff, Voluntary Leave of Absence Without Pay and
Reduction in Hours. It is our intent that these alternatives will address a temporary reduction in the work force due
to a stoppage or lack of work or funds or owing to material changes in duties or organization. These actions may be
appropriate where the need is temporary or where the scope and severity of need is unknown but where some
immediate action is required until a permanent plan is implemented.
This handbook chapter does not apply to represented employees. (See applicable collective bargaining agreements.)
Sec. 234.020

Statutory and Rule Authority

Section 111.90 (1), Wis. Stats., recognizes that the employer has a right to carry out the statutory mandate and goals
assigned to a state agency by the most appropriate and efficient methods and means and to utilize personnel in the
most appropriate and efficient manner possible.
Section 230.34(2), Wis. Stats., recognizes that the employer may need to take action to address a reduction in the
work force due to a stoppage or lack of work or funds or owing to material changes in duties or organization.
Section 230.34(2), Wis. Stats., provides that the DMRS administrator will promulgate rules governing layoffs for
nonrepresented employees including temporary layoffs.
Chapter ER-MRS 22, Wis. Adm. Code, authorizes the DMRS administrator to administer agencies’ layoff plans and
to authorize exceptions to the procedures outlined in the administrative code for temporary layoffs not to exceed 20
working days.
Section ER-18.14(1) & (2), Wis. Adm. Code provides that a permanent classified employee may be granted an
unpaid leave of absence for up to three years.
Sec. 234.030

Alternatives—General

After considering the needs of the agency to maintain service levels, appointing authorities should consider
allowing employees to select among the three options described in Sections 234.040, 050 and 060 of this handbook
chapter for alternatives to permanent layoffs. There are beneficial consequences for each of the choices, and
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employees should be made aware of these implications if the employer offers the option to choose among the
alternatives.
Sec. 234.040

Temporary Layoff Plan

The Wisconsin Administrative Code permits temporary layoffs for some or all of the nonrepresented employees
(including career executives) in an employing unit for 20 working days or less. The “working days” need not be
consecutive and need not be taken in full day increments but must include at least half-day increments.
Example: A temporary layoff could include 40 half-work days; one day a week for no more than 20 weeks; two
days a week for 10 weeks; one day every other week; or similar variations not to exceed 20 days.
Consecutive temporary layoffs in the same employing unit will not be authorized if they are for the same reason that
caused the initial temporary layoff, unless a plan for permanent layoff has been submitted.
Temporary layoff plans require approval by the DMRS administrator. However, agencies with staffing delegation
have been granted delegation for approval and implementation of permanent layoffs for nonrepresented employees.
This delegation includes the authority for approval and implementation of temporary layoff plans. Agencies
without delegation for permanent layoffs (including temporary layoffs) of nonrepresented employees may request
delegation from the administrator.
Regardless of whether the process is delegated or non-delegated, all agencies will prepare a written temporary
layoff plan which includes the following:
1.
2.
3.
4.

Reasons for the temporary layoff (e.g., loss of funding).
Name and classification of employee(s) to be temporary laid off (including gender and race/ethnic status).
Specific number of days that the affected employee(s) will be laid off.
Effective date(s) of the temporary layoff.

Agencies with delegation will submit an informational copy of the temporary layoff plan to the DMRS
administrator prior to the effective date of the implementation of the plan. Agencies without delegation will submit
their plan(s) to the administrator for review and approval (as appropriate) prior to taking any action to implement
the plan.
Sec. 234.050

Leave of Absence Without Pay

The Wisconsin Administrative Code permits nonrepresented classified employees (including career executives) to
take an unpaid leave of absence for up to three years. Such leaves need not be taken in consecutive days. Thus, this
provision can be used to grant a series of one-day leaves without pay or other combinations as requested and
appropriate.
Sec. 234.060

Reduction in Hours

Management has the right to use “the most appropriate and efficient methods and means and utilize personnel in the
most appropriate and efficient manner possible . . . and manage the employees . . . .” (s. 111.90, Wis. Stats.). This
includes establishing and adjusting work hours which may involve scheduling overtime (time worked in excess of
40 hours per week) or reduction in hours (time worked that is less than 40 hours per week). Substantial reduction in
work hours changes the nature of a position such that it would be considered a “different” position. This is
supported by the language contained in s. ER-MRS 22.09(2)(c), Wis. Adm. Code, related to determining what is a
reasonable offer of employment relating to alternatives to layoff. This rule establishes a standard which states that
the “offered position” is reasonable if the “. . . number of work hours required does not vary substantially from the
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number of work hours previously worked . . . ” This is an important concept because a substantial reduction in
work hours is sufficient to invoke the layoff process.
In determining what is a reasonable reduction in hours (i.e., what amount of reduction can be made without
exceeding the “vary substantially” standard), the Personnel Commission ruled (Davis v. ECB, Case No. 91-0214PC [5/14/92]) that a reduction in hours of up to 25% does not constitute a layoff. In that case, the employee had a
75% FTE that was reduced to 50%. The Personnel Commission stated that this also applies to “full time positions
which might be reduced from 100% to 75% . . . .”
Sec. 234.070

FLSA Implications

FLSA implications must be considered when an exempt employee, whether represented or nonrepresented,
exercises one of the above three options. Title 29 C.F.R. 541, Part 541.5d allows for “budget required furloughs.”
Under that code, when an exempt employee has deductions taken from his/her pay because of a budget required
furlough, the employee will be considered to be non-exempt during the work week in which the furlough occurs.
As a practical matter, this is of no real consequence because, with the reduced hours in the work week, overtime
hours are unlikely to be worked. Once the furlough is completed and the employee’s pay is no longer reduced, the
employee resumes his/her exempt status.
Sec. 234.080

Benefit Implications

The following three options may have implications on employee benefits, excluding seniority, for both represented
and nonrepresented employees:
1.

Temporary Layoff
As a general rule, benefits will not be affected for nonrepresented employees. Sick leave credits continue to
be earned (s. ER 18.03(2)(b), Wis. Adm. Code), annual leave credits are not lost (s. 18.02(4)(a), Wis. Adm. Code)
and length of service credits are not adjusted because continuous service is not broken. The employer will
continue to pay its share of the health insurance premium during a temporary layoff. WRS retirement
earnings would be lower and, therefore, retirement benefits may be affected if the year(s) in which a
temporary layoff occurred is one of the three highest earnings years.

2.

Leave without Pay
Under this option, some benefits may not accrue and others may be prorated while the employee is on leave
without pay. Vacation and sick leave hours do not accrue while on unpaid leave, and legal holidays are
prorated based on FTE status during the pay period in which the holiday falls.
Depending on the length of the leave without pay, employee contributions for and coverage by various
insurance plans may be affected. Health insurance coverage continues for three months while an employee is
on leave without pay, and employees on leave without pay beyond this period must make arrangements to
pay the entire premium in order to continue coverage.

3.

Reduction in Hours
Under this option, some benefits may be prorated due to a reduction in paid hours. Vacation and sick leave
hours accrue based on hours in pay status, and legal holidays are prorated based on FTE status during the pay
period in which the holiday falls.
Depending on the magnitude of the reduction in hours, employee contributions for and coverage by various
insurance plans may be affected. For example, the employer’s contribution towards health insurance may be
affected by reduction in hours in pay status.
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Sec. 234.090

Appeal Rights

An employee may appeal a personnel decision made by the DMRS administrator or by an appointing authority
(delegated to make a personnel decision) to the Wisconsin Employment Relations Commission within 30 calendar
days of the effective date of the decision or within 30 calendar days after receipt of notice, whichever is later. (See
s. 230.44(1)(a), Wis. Stats.)
Sec. 234.090

Administrative Information

This handbook chapter was created in February 2003 as an addition to the Wisconsin Human Resources Handbook
to assist agencies in planning and implementing budget reductions. It is a companion to Chapter 232—Permanent
Layoffs of Nonrepresented Employees and Chapter 236—Employee Referral Service for Employees on Layoff or
At Risk of Layoff. In July 2003, the chapter was updated to correct benefit language related to reduction in hours
worked.
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